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State common law) that provide great-
er or equal protection for the rights of 
individuals with disabilities or individ-
uals associated with them. 

§ 36.104 Definitions. 

For purposes of this part, the term— 
Act means the Americans with Dis-

abilities Act of 1990 (Pub. L. 101–336, 104 
Stat. 327, 42 U.S.C. 12101–12213 and 47 
U.S.C. 225 and 611). 

Commerce means travel, trade, traffic, 
commerce, transportation, or commu-
nication— 

(1) Among the several States; 
(2) Between any foreign country or 

any territory or possession and any 
State; or 

(3) Between points in the same State 
but through another State or foreign 
country. 

Commercial facilities means facilities— 
(1) Whose operations will affect com-

merce; 
(2) That are intended for nonresiden-

tial use by a private entity; and 
(3) That are not— 
(i) Facilities that are covered or ex-

pressly exempted from coverage under 
the Fair Housing Act of 1968, as amend-
ed (42 U.S.C. 3601–3631); 

(ii) Aircraft; or 
(iii) Railroad locomotives, railroad 

freight cars, railroad cabooses, com-
muter or intercity passenger rail cars 
(including coaches, dining cars, sleep-
ing cars, lounge cars, and food service 
cars), any other railroad cars described 
in section 242 of the Act or covered 
under title II of the Act, or railroad 
rights-of-way. For purposes of this defi-
nition, ‘‘rail’’ and ‘‘railroad’’ have the 
meaning given the term ‘‘railroad’’ in 
section 202(e) of the Federal Railroad 
Safety Act of 1970 (45 U.S.C. 431(e)). 

Current illegal use of drugs means ille-
gal use of drugs that occurred recently 
enough to justify a reasonable belief 
that a person’s drug use is current or 
that continuing use is a real and ongo-
ing problem. 

Disability means, with respect to an 
individual, a physical or mental im-
pairment that substantially limits one 
or more of the major life activities of 
such individual; a record of such an im-
pairment; or being regarded as having 
such an impairment. 

(1) The phrase physical or mental im-
pairment means— 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; 

(ii) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities; 

(iii) The phrase physical or mental 
impairment includes, but is not limited 
to, such contagious and noncontagious 
diseases and conditions as orthopedic, 
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease 
(whether symptomatic or asymp-
tomatic), tuberculosis, drug addiction, 
and alcoholism; 

(iv) The phrase physical or mental im-
pairment does not include homosex-
uality or bisexuality. 

(2) The phrase major life activities 
means functions such as caring for 
one’s self, performing manual tasks, 
walking, seeing, hearing, speaking, 
breathing, learning, and working. 

(3) The phrase has a record of such an 
impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) The phrase is regarded as having an 
impairment means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but that is treated 
by a private entity as constituting 
such a limitation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by a private entity as 
having such an impairment. 
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(5) The term disability does not in-
clude— 

(i) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, klep-
tomania, or pyromania; or 

(iii) Psychoactive substance use dis-
orders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, 
as defined in schedules I through V of 
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, rolling stock or other con-
veyances, roads, walks, passageways, 
parking lots, or other real or personal 
property, including the site where the 
building, property, structure, or equip-
ment is located. 

Illegal use of drugs means the use of 
one or more drugs, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 
U.S.C. 812). The term ‘‘illegal use of 
drugs’’ does not include the use of a 
drug taken under supervision by a li-
censed health care professional, or 
other uses authorized by the Controlled 
Substances Act or other provisions of 
Federal law. 

Individual with a disability means a 
person who has a disability. The term 
‘‘individual with a disability’’ does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
when the private entity acts on the 
basis of such use. 

Place of public accommodation means a 
facility, operated by a private entity, 
whose operations affect commerce and 
fall within at least one of the following 
categories— 

(1) An inn, hotel, motel, or other 
place of lodging, except for an estab-
lishment located within a building that 
contains not more than five rooms for 
rent or hire and that is actually occu-
pied by the proprietor of the establish-
ment as the residence of the proprietor; 

(2) A restaurant, bar, or other estab-
lishment serving food or drink; 

(3) A motion picture house, theater, 
concert hall, stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, convention center, 
lecture hall, or other place of public 
gathering; 

(5) A bakery, grocery store, clothing 
store, hardware store, shopping center, 
or other sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, 
barber shop, beauty shop, travel serv-
ice, shoe repair service, funeral parlor, 
gas station, office of an accountant or 
lawyer, pharmacy, insurance office, 
professional office of a health care pro-
vider, hospital, or other service estab-
lishment; 

(7) A terminal, depot, or other sta-
tion used for specified public transpor-
tation; 

(8) A museum, library, gallery, or 
other place of public display or collec-
tion; 

(9) A park, zoo, amusement park, or 
other place of recreation; 

(10) A nursery, elementary, sec-
ondary, undergraduate, or post-
graduate private school, or other place 
of education; 

(11) A day care center, senior citizen 
center, homeless shelter, food bank, 
adoption agency, or other social serv-
ice center establishment; and 

(12) A gymnasium, health spa, bowl-
ing alley, golf course, or other place of 
exercise or recreation. 

Private club means a private club or 
establishment exempted from coverage 
under title II of the Civil Rights Act of 
1964 (42 U.S.C. 2000a(e)). 

Private entity means a person or enti-
ty other than a public entity. 

Public accommodation means a private 
entity that owns, leases (or leases to), 
or operates a place of public accommo-
dation. 

Public entity means— 
(1) Any State or local government; 
(2) Any department, agency, special 

purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and 

(3) The National Railroad Passenger 
Corporation, and any commuter au-
thority (as defined in section 103(8) of 
the Rail Passenger Service Act). (45 
U.S.C. 541) 

Qualified interpreter means an inter-
preter who is able to interpret effec-
tively, accurately and impartially both 
receptively and expressively, using any 
necessary specialized vocabulary. 
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Readily achievable means easily ac-
complishable and able to be carried out 
without much difficulty or expense. In 
determining whether an action is read-
ily achievable factors to be considered 
include— 

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention 
measures; or the impact otherwise of 
the action upon the operation of the 
site; 

(3) The geographic separateness, and 
the administrative or fiscal relation-
ship of the site or sites in question to 
any parent corporation or entity; 

(4) If applicable, the overall financial 
resources of any parent corporation or 
entity; the overall size of the parent 
corporation or entity with respect to 
the number of its employees; the num-
ber, type, and location of its facilities; 
and 

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of 
the workforce of the parent corpora-
tion or entity. 

Religious entity means a religious or-
ganization, including a place of wor-
ship. 

Service animal means any guide dog, 
signal dog, or other animal individ-
ually trained to do work or perform 
tasks for the benefit of an individual 
with a disability, including, but not 
limited to, guiding individuals with 
impaired vision, alerting individuals 
with impaired hearing to intruders or 
sounds, providing minimal protection 
or rescue work, pulling a wheelchair, 
or fetching dropped items. 

Specified public transportation means 
transportation by bus, rail, or any 
other conveyance (other than by air-
craft) that provides the general public 
with general or special service (includ-
ing charter service) on a regular and 
continuing basis. 

State means each of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 

American Samoa, the Virgin Islands, 
the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the 
Northern Mariana Islands. 

Undue burden means significant dif-
ficulty or expense. In determining 
whether an action would result in an 
undue burden, factors to be considered 
include— 

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention 
measures; or the impact otherwise of 
the action upon the operation of the 
site; 

(3) The geographic separateness, and 
the administrative or fiscal relation-
ship of the site or sites in question to 
any parent corporation or entity; 

(4) If applicable, the overall financial 
resources of any parent corporation or 
entity; the overall size of the parent 
corporation or entity with respect to 
the number of its employees; the num-
ber, type, and location of its facilities; 
and 

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of 
the workforce of the parent corpora-
tion or entity. 

§§ 36.105–36.199 [Reserved] 

Subpart B—General Requirements 

§ 36.201 General. 

(a) Prohibition of discrimination. No in-
dividual shall be discriminated against 
on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or ac-
commodations of any place of public 
accommodation by any private entity 
who owns, leases (or leases to), or oper-
ates a place of public accommodation. 

(b) Landlord and tenant responsibil-
ities. Both the landlord who owns the 
building that houses a place of public 
accommodation and the tenant who 
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